
A: The expenses th a t
p ro s p e c t i ve parents can
p ay in connection with an

adoption are re g u l a ted by sta te law,
and va ry from sta te to sta te. (See a
s u m m a ry of sta te law concerning 
p ayment of birth m o ther expenses at:
w w w. a d o p t i v e f a m i l i e s . c o m /
a d o p t i o n l aws .) In most sta tes, adop-
t i ve parents can pay a birth fa m i ly ’ s
reasonable medical, legal, and coun-
seling expenses. Many also perm i t
some assistance with living expenses
( u s u a l ly within specific guidelines).

Most adoptive parents are will-
ing to help with living expenses, and
many birthmothers need the help.
Some birthparent advocacy groups
argue that such payments result in
moral pressure to place a child for
adoption, despite birthparents’ legal
and ethical right to make a place-
ment decision after the birth of the
child. No contract can require birth-
parents to terminate their rights to
their child, and, conversely, nothing
can force prospective adoptive par-
ents to accept a child offered to them
for adoption.

A l though adopting parents ofte n
a gree to help with expenses qu i te will-
i n gly, many wonder: “If she decides
not to place her child for adoption,
can we get our money back ? ”

Again, the answer depends on
sta te law. In some sta tes, such as
C a l i fo rnia, expenses paid on behalf of
a birth m o ther are considered to be a
g i ft and cannot be re c ove red. In oth e r
sta tes, courts may refuse to enfo rce a
c o n t ract re quiring a birth m o ther to

re i m b u rse adoptive parents, on th e
grounds that the provision offe n d s
public policy. In a few sta tes, a re i m-
b u rsement agreement with a birth-
m o ther is considered legal and
e n fo rceable. More often, howeve r,
sta tes consider such contracts to be
u n e n fo rceable, but a court may gra n t
“ e qu i table relief.” In Vi rginia, fo r
i n stance, a lawsuit for re i m b u rs e-
ment can be filed aga i n st the birth-
m o ther for “unjust enrich m e n t ,”
claiming that she took money fro m
the adoptive parents but did not fo l-
l ow th rough on her agreement. 

Yet, even when adoptive pare n t s
h ave the option to bring legal action,
the reality is that most birth m o th e rs
won’t be able to re p ay them. In fa c t ,

m o st adoptive parents hoping to
recoup their money will only end up
h aving spent more in legal fees, with
little chance of success.

The qu e stion for many adoptive
p a rents, then, is not the legality of
e n tering into a contract with a birth-
m o ther and/or pursuing re i m b u rs e-
ment of expenses via legal action, but
ra ther the advisability of doing so.
Re s e a rch into open adoption shows
that ch i l d ren do best when th e i r
b i rth- and adoptive parents have a
wa rm, tru sting relationship. These
a re the ve ry adoptive and birth p a r-
ents who know each other and who
would be most like ly to make a con-
t ract prior to the adoption. Howeve r,
d evising a contract with the goal of
p u rsuing legal action is not the best
way to begin a positive re l a t i o n s h i p
built on mutual support .

I n stead of hoping to re c ove r
money spent on birthmother expen-

ses, take steps to mini-
mize your financial risk
in the event of a failed
adoption: Pay only fo r
essential living expenses,
put money into escrow to
re p ay the birth m o th e r
for expenses after th e

adoption has been finalized, and
ensure that counseling is available.

In sum, don’t expect to re c ove r
expenses paid for a birth m o th e r
unless the sta te in which the agre e-
ment is made permits legal action fo r
re p ayment and the birth m o ther has
assets from which she can re p ay. Yo u
m ay be better off preparing yo u r
adoption budget wisely, utilizing th e
fe d e ral adoption expense tax cre d i t
( w h i ch does not re qu i re that a domes-
tic adoption be comp l e ted in order to
claim the credit), and considering a
failed adoption a learning experience.

If a pro s p e c t i ve birthmother
decides not place her baby with
us for adoption, can we get 

back the money we paid for her living
expenses during the pre g n a n cy ?

Q:

WRITE TO US: Is the re a legal 
q u e s t ion you’d like an attorney to
a ns w e r ? Let us know by e-ma i l i ng
to letters@adoptivefamilies.com.

DON’T EXPECT TO RECOVER
MONEY SPENT ON BIRTH-

MOTHER LIVING EXPENSES.
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