
\\jciprod01\productn\M\MAT\31-1\MAT106.txt unknown Seq: 1 24-SEP-18 14:38

Vol. 31, 2018 Legal Recognition of Tri-Parenting 175

Mom, Mommy & Daddy and Daddy,
Dad & Mommy:
Assisted Reproductive Technologies &
the Evolving Legal Recognition
of Tri-Parenting

by
Colleen M. Quinn*

I. Introduction
With the increasing use of assisted reproductive technologies

(“ART”), including gamete (sperm, egg, and embryo) donation
and the use of gestational carriers and traditional surrogates, par-
ticularly coupled with the recognition of same-sex marriages and
other societal factors, our world is facing a new frontier of family
formation. This new frontier includes the recognition of more
than two legal parents for a child. In most ART arrangements,
the intended parents, donors, and gestational carriers or surro-
gates, their respective attorneys, and other involved profession-
als, are focused on ensuring and securing the legal parentage of
just two resulting parents. In other words, in most ART situa-
tions, the donors (whether sperm, egg, or embryo) and the car-
rier-surrogates want to be “off the hook” as to any and all legal
parentage responsibilities. Thus, donation agreements and rele-
vant statutes are pivotal to establishing the intent of the donor to
be only a donor of genetic material and not a parent. Likewise,
gestational carrier or surrogacy agreements are replete with lan-
guage clarifying that the carrier-surrogate will not be a parent
and does not intend in any way to be a parent. And, on the other
hand, in most instances the committed “duo” of intended parents
want to ensure that they are the only two possible parents “on
the hook” as the legal parents and that no one else in the ART
arrangement can claim parentage.

* Colleen M. Quinn, Esq., practices at  The Adoption & Surrogacy Law
Center at Locke and Quinn in Richmond, VA.
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A. Tri-Parenting by Design Versus by Default

In less frequent but evolving ART situations, some “par-
ents” voluntarily plan in advance to seek legal recognition of
more than two parents who are involved in the child’s creation
and/or the parenting process. In these ART situations, all of the
involved parties “by design,” or by choice, decide that the child
they plan to create will have more than two parents.  Hence the
concept of multiple parents or “tri-parenting by design” has de-
veloped. On the other hand, there also are cases where there is
tri-parenting “by default,” or by chance. These cases may involve
ART but the necessary legalities (such as a valid sperm donor
release) were not followed. Or they might not involve ART at all
but might be the result of extra-marital conjugal relations (such
as the wife or husband having a child as the product of an extra-
marital affair). These default case outcomes, even where ART
was not involved, still are relevant to whether tri-parenting ar-
rangements will be upheld.

B. Variations in Establishing Parentage

With the evolution of ART, along with other societal
changes, we now are seeing parentage being established in a vari-
ety of ways. These ways include: by birth, adoption, genetics
(with DNA testing), orders of parentage (including pre-birth or-
ders), marital presumption, various types of custody arrange-
ments, and by de facto parentage (also referred to as
psychological, functional, equitable, or intent-based, among
other descriptions). The ART arrangements can include: the use
of donor or contributor sperm, egg, or embryo, as well as the use
of gestational carriers and genetic (true or traditional) surro-
gates, and the evolution of reciprocal in vitro fertilization
(“IVF”) whereby one mom serves as genetic mom and the other
as gestational mom. The societal changes include, but are not
limited to: the growing acceptance of cohabitation and non-mari-
tal parenting arrangements, marriage equality for same-sex
couples, the increased frequency of divorce and remarriage, the
increased recognition of polyamory, and the easy inexpensive ac-
cess to genetic testing (through such sites as Ancestry.com and
23andMe.com).
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C. Variations in Parenting Rights and Responsibilities

Given the above, it should come as no surprise that children
increasingly are being parented, or at least subject to the parent-
ing influence and/or duties, of more than two parents. This evolv-
ing world of multi-parenting is also challenging traditional
concepts of a parent’s rights and responsibilities with regard to a
child. These varying rights and responsibilities include:

– The duties of care, custody and support,
– Inheritance rights (of both child and parent),
– Visitation rights,
– The right to make legal, medical, educational, and other

decisions for the child,
– The child’s eligibility for social security and other state or

federal benefits,
– Ability to claim the child as a dependent,
– Insurance (health, automobile, life) coverage qualifica-

tions,
– Tort liability of the parent,
– Ability to bring suit on behalf of the child,
– The right to travel or move with the child,
– The right to discipline or guide in moral and religious

beliefs,
– Access to all of the child’s educational, medical, and other

records,
– Responsibility for the child’s medical bills and other

debts,
– The right to the child’s earnings, and
– Being subject to criminal implications and child protective

service consequences for violating laws or standards for
abuse, neglect, abandonment, truancy, and the like.

This article examines:

(1) the current state of the law, both by statute and pub-
lished case law,1 in the United States and elsewhere,

1 This article attempts to capture as many existing known published
cases as possible and also includes some limited information regarding unpub-
lished cases. However, given the difficulty of accurately capturing all of the un-
published decisions that might exist, it cannot be considered a fully complete
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regarding the legal recognition of three parent arrange-
ments and the theories used;

(2) the current state of legal authority or ability to place
more than two parents on a birth certificate;

(3) some of the unpublished case law for multiple parents;
and,

(4) the arguments favoring and disfavoring “multiple” par-
ent recognition.

This article does not examine the following:

(1) the many cases that exist where third parties seek to
take custody from or supplant the biological or legal
parent due to that parent being unfit;2

compilation. Moreover, many of the unpublished cases have been placed under
court seal and are not available to the public or must be heavily redacted to
protect party identity.

2 See, e.g., In re Marriage of Rudsell, 684 N.E.2d, 421, 426 (Ill. App. Ct.
1997) (“A third party seeking to obtain or retain custody of a child over the
superior right to the natural parent must demonstrate good cause or reason to
overcome the presumption that a parent has a superior right to custody and
further must show that it is in the child’s best interests that the third party be
awarded the care, custody and control of the minor.”) (emphasis in original);
Montgomery Cnty. Dept. of Soc. Servs. v. Sanders, 381 A.2d 1154, 1161 (Md.
Ct. Spec. App.1977) (“When the dispute is between a biological parent and a
third party, it is presumed that the child’s best interest is sub-served by custody
in the parent.  That presumption is overcome and such custody will be denied if
(a) the parent is unfit to have custody, or (b) if there are such exceptional cir-
cumstances as make such custody detrimental to the best interests of the
child.”); Tubwon v. Weisberg, 394 N.W.2d 601, 603 (Minn. Ct. App. 1986) (“In
determining custody of MKT, the court cited Wallin v. Wallin, 290 Minn. 261,
187 N.W.2d 627 (1971), which establishes the standard for awarding custody to
third parties over the objection of a biological parent.”); In re Guardianship of
Lavone M., 610 N.W.2d 29, 40 (Neb. Ct. App. 2000) (“A court may not prop-
erly deprive a biological or adoptive parent of the custody of the minor child
unless it is affirmatively shown that such parent is unfit to perform the duties
imposed by the relationship or has forfeited that right; neither can a court de-
prive a parent of the custody of a child merely because the court reasonably
believes that some other person could better provide for the child.”); Bodwell v.
Brooks, 686 A.2d 1179, 1183 (N.H. 1996) (“Once the superior court has ac-
quired jurisdiction over a custody proceeding between unwed natural parents, it
may use it parens patriae power to decide whether the best interest of the child
warrants the intervention of a stepfather as an appropriate party in the custody
determination.”); K.B. v. J.R., 26 Misc.3d 465, 887 N.Y.S.2d 516, 521 (2009)
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(2) those cases where a third party is seeking de facto (also
called psychological or functional or equitable, among
other things) parentage but is not doing so to be recog-
nized as a third parent to the child or where there are
not already two parents;3 and,

(3) the many cases, including unpublished cases, where a
third party might be awarded some visitation while the
child maintains two primary parents.

Instead, this article seeks to explore existing statutory au-
thority (with or without supporting case law) that permits the
recognition of more than three legal parents, as well as those
cases in which at least three parents play such a significant role in
the child’s life that all three have obtained some heightened rec-
ognition by the court as parental figures. Note that there still are
extremely limited situations where more than two parents legally
will be recognized as full equal and legal parents. However, there
are numerous anecdotal articles in the media and even in pub-
lished legal treatises claiming that a case represents one in which

(“Intervention by the State in the right and responsibility of a natural parent to
custody of her or his child is warranted if there is first a judicial finding of
surrender, abandonment, unfitness, persistent neglect, unfortunate or involun-
tary extended disruption of custody, or other equivalent but rare extraordinary
circumstance which would drastically affect the welfare of the child.”); McDon-
ald v. Wrigley, 870 P.2d 777, 779 (Okla. 1994) (“But courts have long held that
statutory language similar to that in § 108 and § 112 is sufficient for a divorce
court to award custody of a minor child to a third party when the parents are
unfit.”).

3 For example, in the case of In re Custody of B.M.H., 315 P.3d 470
(Wash. 2013), the biological father of a child was killed and the male petitioner
stepped in to help the mother. The male petitioner was with the mom when the
child was born and then later married the mother, though they divorced a few
years later. During the marriage, the male petitioner was the child’s step-father
and a joint caretaker. No step-parent adoption had been done. The mother later
remarried and the male petitioner filed for non-parental custody of the child.
The Washington Supreme Court found that the male petitioner had failed to
show adequate cause to grant the non-parental custody request, but did believe
that the petitioner’s status as a former stepfather entitled him to being a de
facto parent of the child. In deciding this, the court noted that he had under-
taken a permanent parental role with the child and had the mother’s consent.
Interestingly in this case, the Court found that the petitioner did not meet “the
high burden imposed on those seeking third party custody. However, we find he
is entitled to maintain his de facto parentage action.”  Id. at 472.
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more than two parents have been recognized. Yet, upon close
examination, most of those cases do not actually represent the
issue of three (or more) substantially involved parents seeking
legal recognition.

There also currently are very limited documented situations
where more than two parents are being placed on the birth certif-
icate of the child. However, this concept is expected to evolve
rather quickly in the next few years and this article attempts to
capture those countries or states that presently permit more than
two parents to be placed on the birth certificate.

II. Tri-Parent Recognition by Statute or
Published Case Law

A. States and Countries with Statutory Authority for Multiple
Parents

As of the date of this article, there appear to be four states,
one  country, and one province within a country that have en-
acted statutory language acknowledging multiple parents. They
are: California, Maine, Washington (state), and Louisiana (dual
paternity), the province of Ontario, Canada, and the country of
Brazil (dual paternity). Another state (Vermont) also is in the
process of adopting statutory language similar to that adopted by
the state of Washington which may have passed and gone into
effect by the time this article is published.

1. California

In California, Family Code section 3040(d), which was en-
acted in 2013, states as follows:

In cases where a child has more than two parents, the court shall allo-
cate custody and visitation among the parents based on the best inter-
est of the child, including, but not limited to, addressing the child’s
need for continuity and stability by preserving established patterns of
care and emotional bonds. The court may order that not all parents
share legal or physical custody of the child if the court finds that it
would not be in the best interest of the child as provided in Sections
3011 and 30.4

Moreover, California Family Code section 7612(c), enacted
in 2014, addressing parentage, states:

4 CAL. FAM. CODE § 3040(d) (Deering 2017).
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In an appropriate action, a court may find that more than two persons
with a claim to parentage under this division are parents if the court
finds that recognizing only two parents would be detrimental to the
child. In determining detriment to the child, the court shall consider all
relevant factors, including, but not limited to, the harm of removing
the child from a stable placement with a parent who has fulfilled the
child’s physical needs and the child’s psychological needs for care and
affection, and who has assumed that role for a substantial period of
time. A finding of detriment to the child does not require a finding of
unfitness of any of the parents or persons with a claim to parentage.5

Notably, in 2011, prior to the statutory recognition of more
than two parent situations, an appellate court in California up-
held the lower court’s recognition of a tri-parent situation. In re
M.C.6 involved a case where the child’s biological mother, her
wife, and the biological father were all the child’s presumed par-
ents. In that case the child was born during the marriage of the
two women but was the result of a premarital relationship be-
tween one of the women and a man. The non-biological mother
was a presumed parent because she was married to the biological
mother at the time of the child’s birth. The biological father
could be considered a presumed parent because he promptly
came forward and demonstrated his commitment to his parental
responsibilities to the extent that the biological mother and the
circumstances allowed. Although the case was remanded for the
lower court to make further findings, the appellate court clearly
gave the nod of approval to the concept of three presumed par-
ents prior to the statutory changes.

2. Maine

Section 1853 of the Maine Parentage Act, entitled “Conse-
quences of Establishment of Parentage,” enacted in 2015 but
which went into effect in 2016, states: “Preservation of parent-
child relationship. Consistent with the establishment of parent-
age under this chapter, a court may determine that a child has
more than 2 parents.”7  Under the Maine Parentage Act, the law
established eight primary mechanisms for establishing parentage:
by birth, adoption, acknowledgment, presumption, de facto par-

5 CAL. FAM. CODE § 7612(c) (Deering 2017).
6 195 Cal. App. 4th 197, 123 Cal. Rptr. 3d 856 (2011).
7 ME. STAT. tit. 19 § 1853(a)(2) (2015).
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entage, genetic parentage, assisted reproduction or gestational
carrier agreement.8

The Act most importantly lays out specific requirements and
findings for presumed parents and de facto parents. Under the
“Presumed Parentage” part of the Act, a marital presumption is
established so that the person married to the person giving birth
(except for a surrogate) is a presumed parent.9 Moreover, where
the parties are not married, a nonmarital presumption of parent-
age can be established if the person:

(a) lived with the child from the time the child was born or
adopted, and for a period of at least two years thereaf-
ter, and,

(b) assumes personal, financial or custodial responsibilities
for the child.10

Under the Act, a court can recognize a de facto parent if that
parent can show by “clear and convincing evidence” that the per-
son “has fully and completely undertaken a permanent, unequiv-
ocal, committed and responsible parental role in the child’s
life.11” Facts sufficient to meet the legal requirements include:

(a) the parent has lived with the child for a significant
amount of time;

(b) the parent regularly takes care of the child;
(c) a bonded and dependent relationship is established be-

tween the child and the parent;
(d) another parent of the child has understood, acknowl-

edged, supported, or encouraged the de facto parent in
forming and having this close, relationship with the
child;

(e) the parent has taken on complete and permanent re-
sponsibilities as a parent of the child and not because
paid to do so; and

(f) it is “in the best interests of the child” to continue having
this parent-child relationship12.

8 ME. STAT. tit. 19 § 1851 (2015).
9 ME. STAT. tit. 19 § 1881 (1) (2015).

10 ME. STAT. tit. 19 § 1881(3) (2015).
11 Id.
12 Id.
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3. Washington

The newest version of the Uniform Parentage Act (UPA),
approved in July 2017 by the National Conference of Commis-
sioners on Uniform State Laws, expressly includes a provision for
a child to have more than two legal parents. Section 613(c), Al-
ternative B, when addressing competing parentage claims, states:
“The court may adjudicate a child to have more than two parents
under this [Act] if the court finds that failure to recognize more
than two parents would be detrimental to the child.”13 Washing-
ton state has adopted this newer version of the UPA as it was
signed into law by the Governor on March 6, 2018 (Senate Bill
6037) and will be effective as of January 1, 2019.14 Note that the
Washington Parentage Act contains similar provisions to Maine’s
Parentage Act with regard to establishing de facto parentage.

4. Louisiana

In 2005, in response to evolving case law discussed further
below, the state legislature revised the Louisiana State Civil
Code to better acknowledge the possibility of dual paternity (two
fathers in addition to the mother) in Articles 197 and 198. Article
197 lays out the child’s right to the dual paternity cause of action
under which a child can institute an action to prove paternity
even if the child is presumed to be the child of another man.15

The action can even be brought after the death of the alleged
father but must be brought within a year of the death and shown
by clear and convincing evidence as a higher burden of proof.16

Moreover, Article 198 lays out the biological father’s right to
a paternity cause of action, even where the child is the presumed
child of another man, under which a man can institute an action
at any time unless (a) if the child is presumed to be the child of
another man, the action must be instituted within one year from
the day of the birth of the child; or (b) if the mother in bad faith
deceived the father of the child regarding his paternity, then the
action can be instituted within one year from the day the father
knew or should have known of his paternity, or within ten years

13 Washington SB 6037 (2017).
14 Id.
15 LA. CIV. CODE 197 (2005).
16 Id.
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from the day of the birth of the child, whichever occurs first.17 In
any event, any action cannot be brought any later than one year
from the day of the death of the child.18 Moreover, other Articles
in the Civil Code address the presumption of the husband.
Among others, the more pertinent ones are set out in Articles
185 and 195. Under Article 185, a marital presumption is estab-
lished whereby the husband of the mother is presumed to be the
father of a child born during the marriage or within three hun-
dred days from the date of the termination of the marriage.19

Moreover, parentage can be established under Article 195 where
a man marries the mother and holds himself out as the father.
The statute indicates that so long as no other man has been
filiated with the child, then if that man marries the mother and
“with the concurrence of the mother, acknowledges the child by
authentic act,” then he is presumed to be the father of that
child.”20 There also are provisions for disavowing paternity.21

The effect of the Louisiana statutory scheme is that a mar-
ried man might be the presumed and legal father but not the bio-
logical father of a child. Then, either the child or the biological
father may later sue to recognize the biological father without
displacing the presumed father – thus leading to dual paternity.

The changes to the Louisiana Civil Code were prompted by
two prior cases. In the case of T.D. v. M.M.M.,22 decided by the
Supreme Court of Louisiana, the plaintiff had an affair while
married, and during the marriage permitted the lover to visit the
child regularly until she divorced, at which point she denied him
access to the child.  While other factors, such as the timeliness of
bringing a cause of action, were considered, the court made it
clear that:

several policy factors favor allowing a biological father to avow his
child where such action will result in dual paternity.  First a biological
father is susceptible to suit for child support until his child reaches
nineteen years of age. La. Civ. Code. art 209. Second, a child who
enjoys legitimacy as to his legal father may seek to filiate to his biolog-

17 LA. CIV. CODE 198 (2005).
18 Id.
19 LA. CIV. CODE 185 (2005).
20 LA. CIV. CODE 195 (2005).
21 LA. CIV. CODE 187 (2005).
22 730 So. 2d 873 (La. 1999).
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ical father in order to receive wrongful death benefits or inheritance
rights.23

Thus, the court focused on the benefits available to the child via
legal recognition of dual paternity.

Another earlier Supreme Court of Louisiana case likewise
opines on the benefits of dual paternity. In Smith v Cole, the
mother of a thirteen-year old brought a filiation action against
the biological father. The court noted:

Louisiana law may provide the presumption that the husband of the
mother is the legal father of her child while it recognizes a biological
father’s actual paternity. When the presumptive father does not timely
disavow paternity, he becomes the legal father. A filiation action
brought on behalf of the child, then, merely establishes the biological
fact of paternity. The filiation action does not bastardize the child or
otherwise affect the child’s legitimacy status. The result here is that the
biological father and the mother share the support obligations of the
child.24

The court further noted that whether the legal father should
share in the support obligations for the child was not before the
court.25

5. Canada

In the province of Ontario, Canada, the Children’s Law Re-
form Act (“CLRA”) Chapter C.12 (1)(4) states:

If, under this Part, a child has more than two parents, a reference in
any Act or regulation to the parents of the child that is not intended to
exclude a parent shall, unless a contrary intention appears, be read as
a reference to all of the child’s parents, even if the terminology used
assumes that a child would have no more than two parents.26

Prior to the enactment of the statute, the Ontario Court of
Appeals recognized three parents in the case of A.A. v. B.B., et
al.27 In that case A and her partner C had been in a stable same-
sex union since 1990, and in 1999 they decided to start a family
with the assistance of their male friend B. They thought it was in
the child’s best interest that B remain involved in the child’s life.
C, the biological mother, and B, the biological father, were the

23 Id. at 876.
24 553 So. 2d 847 (La. 1989).
25 Id. at 855.
26 Ontario Children’s Law Reform Act, R.S.O. 1990, c. 23, s. 1 (1) (2016).
27 83 O.R. (3d) 561 (Ct. App. Ontario 2007).
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child’s legal parents but wanted A, the non-biological parent, to
be recognized as a mother. A and C did not apply for an adop-
tion order because that would cause B to lose his parental status.
Instead, A brought an application for a declaration that she was
the child’s mother. While the lower level judge felt without au-
thority to grant the application, the appellate court held that its
“inherent parens patriae jurisdiction” could be applied “to rescue
a child in danger or to bridge a legislative gap.”28 The court’s
analysis is worth noting verbatim:

A legislative gap existed in this case. The purpose of the CLRA was to
declare that all children have equal status. At the time, equality of
status meant recognizing the equality of children born inside and
outside of marriage. The legislature had in mind traditional unions be-
tween one mother and one father. It did not legislate in relation to
other types of relationships because those relationships and the advent
of reproductive technology were beyond the vision of the Law Reform
Commission and the Legislature of the day. Present social conditions
and attitudes have changed. Advances in our appreciation of the value
of other types of relationships and in the science of reproductive tech-
nology have created gaps in the CLRA’s legislative scheme.29

The court went on to look at the fact that it was contrary to the
child’s best interests that he “was deprived of the legal recogni-
tion of the parentage of one of his mothers” especially given the
child’s own statement “I just want both my moms recognized as
my moms.” The child also noted: “It would help if the govern-
ment and the law recognized that I have two moms. It would help
more people to understand. It would make my life easier. I want
my family to be accepted and included, just like everyone else’s
family.”30 The court also recognized the lesbian moms’ fear
about the death of the biological mother, leaving the child with
her biological father but without her other mother or any
mother.31

6. Brazil

On September 21, 2016, the Brazilian Federal Supreme
Court decided an extraordinary appeal that recognizing dual pa-
ternity (referred to in Brazil as the concomitance of paterni-

28 Id. at 572.
29 Id. at 563 (emphasis added).
30 Id. at 568.
31 Id.
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ties).32 The facts involved a woman raised by her “affective-
based” father who, when she was 18, discovered that he was not
her biological parent. To guarantee her legal rights as to her bio-
logical father and determine her ancestry she brought suit includ-
ing asking for a DNA test.

Like Louisiana, Brazil has a statutory backdrop recognizing
the possibility of dual paternity. Article 48 of the Child and Ado-
lescent Statute33 in Brazil provides that the origin of paternity is
biological. However, Article 1.593 of the 2002 Civil Code in Bra-
zil establishes that paternity might be “affective.” The Brazilian
Court actually looked to and cited Louisiana law and statutes in
rendering the decision to find that the now adult child could es-
tablish dual paternity and that the statutory scheme in Brazil per-
mitted such an outcome.

B. States and Countries with Published Case Law on Multiple
Parents

More states and countries also are recognizing more than
two parents through published case decisions.  Tracking the case
law is difficult because evidently numerous unpublished cases ex-
ist. However, published decisions increasingly are coming into
existence. The primary justification for recognition of more than
two parents usually is based on the theory of the de facto, also
referred to as equitable or psychological, parent. Another ap-
proach is to balance the decision based on the totality of the cir-
cumstances and best interests of the child, including, among
other things, looking at the contact the putative parent has had
with the child, their role in the child’s life, the child’s perception
of their role, and other factors. Some of these cases do not give
full legal parental rights to de facto or psychological parents, but
this article includes those cases where the court did grant fairly
extensive custodial and/or other extensive parental rights.

The countries recognizing more than two parents by case
law include the province of Ontario in Canada as discussed
above (followed by statutory enactment) as well as Brazil, also
discussed above, whereby the case decision was based on already
existing statutes allowing for dual paternity. The states that have

32 (RE) No. 898.060 (Brazil 2016).
33 Brazil Law 8.069 (1990).
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recognized three legal parents, or have given a third parent sig-
nificant legal recognition, by common law include: Delaware,
Louisiana, Minnesota, New Jersey, New York, North Dakota,
and Pennsylvania.

1. Cases Using the De Facto, Equitable, or Psychological
Parent Analysis

The states that have utilized the de facto, equitable, or psy-
chological parent method, also sometimes called functional
parenthood, to recognize tri-parents, in order of most recent to
less recent, include: New Jersey, Delaware, North Dakota, and
Pennsylvania.

While not a three-parent case, in Conover v. Conover,34 the
Maryland Court of Appeals set out a four-prong test (adopted
from the often used test of the Wisconsin Supreme Court) for de
facto parentage that appears helpful to and used in several tri-
parent cases. In Conover, a same-sex female couple decided to
have a child together, so one of the parties was artificially insemi-
nated by an anonymous sperm donor. After the child was born,
the two parties married. They later divorced, and the biological
mother wanted to deny parental rights to her former partner.
The former partner argued that she had a right to visitation of
the child as a de facto parent. Under Maryland law as it stood, de
facto parents did not have equal rights as legal parents to contest
custody or visitation. The Maryland Court of Appeals reversed
precedent and held that de facto parents were different from
“third parties” under the law and had standing to contest custody
or visitation under the “best interests of the child” standard. The
court adopted the four-part test used by the Wisconsin Supreme
Court in In re Custody of H.S.H-K,35 for finding de facto parent
status which is as follows:

34 141 A.3d 31 (Md. Ct. App. 2016).
35 533 N.W.2d 419 (Wis. 1995), cert. denied, 516 U.S. 975 (1995). Holtz-

man v. Knott (In re H.S.H-K) actually was a two-parent dispute case where a
female same-sex couple had a child together using an anonymous sperm donor.
Knott carried the child and Holtzman was present throughout the pregnancy
and well into the early years of the child’s life. After the relationship between
Knott and Holtzman soured, Knott attempted to prevent Holtzman from get-
ting any visitation rights on the basis that Holtzman was never legally the child’s
parent and was not the biological parent. Holtzman sought a transfer of custody
and visitation rights. The Wisconsin court held that Holtzman must first prove
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(1) that the biological or adoptive parent consented to, and
fostered, the petitioner’s formation and establishment of
a parent-like relationship with the child;

(2) that the petitioner and the child lived together in the
same household;

(3) that the petitioner assumed obligations of parenthood
by taking significant responsibility for the child’s care,
education, and development, including contributing to-
wards the child’s support, without expectation of finan-
cial compensation; and,

(4) that the petitioner has been in a parental role for a
length of time sufficient to have established with the
child a bonded, dependent relationship parental in
nature.

The case was remanded for further fact finding on the issue of
whether the biological parent interfered with the parental rela-
tions and if the non-biological parent had satisfied the four-part
test.

a. New Jersey

D.G. v. K.S.36 was a case decided by the New Jersey Supe-
rior Court, in which a biological mother entered into a “tri-
parenting” agreement with two men, who were a gay couple. This
was a multiple parenting by design case. They used one man’s
sperm, the woman’s egg, and gave the other man’s last name to
the child. They all agreed to co-parent the child and were active
in the child’s life. Several years later, the woman wanted to move
with the child to California, which the two men protested. The
man who was not the biological father of the child sought an or-
der to be named the “psychological parent” of the child because
he had been in a parental role to the child for six years.

The court upheld the tri-parenting agreement on the
grounds that the non-biological dad was the psychological par-

under the above noted four-part test that she had a parent-like relationship
with the child; and then prove there was a significant triggering event by dem-
onstrating that Knott has interfered substantially with the child’s relationship
with Holtzman, and finally show that Holtzman petitioned the court promptly
after Knott’s interference.

36  133 A.3d 703 (N.J. Super. Ct. 2015).
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ent, but denied him full legal parentage on the ground that a le-
gal relationship could only stem from “the mother and child
relationship and the father and child relationship” or a legal
adoption.37 The court also referenced that under the Parentage
Act adopted in New Jersey that legal parentage could only be
established in three ways: “genetic contribution, gestational pri-
macy or adoption.”38 The court was sympathetic to the non-bio-
logical father, but ultimately believed that changing ways to get
legal parentage was something best left to the legislature, not the
courts. The court awarded all three parties joint legal and resi-
dential custody and equal parenting time, and further held that,
even though there was precedent in New Jersey for a psychologi-
cal parent to pay child support, the psychological (and non-bio-
logical) parent could not be compelled to pay child support even
though he wanted to do so.39 The court noted that “the facts of
this case do not support the elements of equitable estoppel since
the biological parents are available to pay child support for the
child.”40 The court then proceeded to assess the child support
obligations as between the two biological parents.

Of note is an earlier New Jersey case, P.B. v T.H.,41 in which
the child’s maternal aunt had permanent custody of the child (af-
ter the child had been removed from the biological mother and
put into foster care) and had allowed a neighbor to become a
“psychological parent.” The neighbor filed for custody of the
child. The court noted that the seminal test for whether a third
party had standing to seek custody as a “psychological parent”
was set out in an earlier New Jersey case, V.C. v M.J.B.42 How-
ever, that case basically adopted the four-prong test initially set
out by the Wisconsin Supreme Court in In re Custody of H.S.H-
K, which is noted above. Of critical note is that in P.B., the court
held:

[T]he V.C. test was not meant to apply only to domestic partners, step-
parents, or those third parties who lived in a “familial setting” with the
parent and child. Rather the test was established to avoid baseless

37 Id. at 58.
38 Id.
39 Id. at 61-62.
40 Id. at 62.
41 851 A.2d 780 (N.J. Super. Ct. 2004).
42 748 A.2d 539, cert. denied, 531 U.S. 926 (2000).
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claims by unrelated third parties. We noted that the language in V.C.
led to the conclusion that the test was meant to apply to all third par-
ties seeking standing.43

The court in particular noted that the critical first prong of the
test was whether the legal parent fostered the formation of the
parental relationship between the third party and the child. Also,
once the third party is deemed to be the psychological parent
under the third prong test, he or she then stands in parity with
the legal parent.44 The end result was that the New Jersey appel-
late court upheld the trial court’s ruling that the child remain in
the custody of the neighbor, thus expanding the realm of those
parties who could be found to be de facto or psychological
parents.

Prior adoption cases in New Jersey also have yielded more
than two parents. In In re Adoption of Two Children by H.N.R.,45

the court held that the step-parent adoption of two children by
the same-sex partner would not terminate the rights of the other
biological parent.46

b. Delaware – Full Legal Parental Status Given to Both the
Biological Parent and the De Facto Parent

In J.W.S. v. E.M.S.,47 a case that was decided by the Dela-
ware Family Court in Sussex, the first male petitioner, who was
the ex-husband of the child’s mother, and the second male peti-
tioner, the man with whom the mother had intercourse around
the time of conception, both sought custody and a paternity adju-
dication under the Delaware statute.48 An adjudication was
proper. The court found that the presumption of the first male
petitioner’s paternity was based on a material mistake of fact,
that is, the mother’s failure to tell him for four years that it was
equally likely that the second male petitioner was the biological
father. The court thus determined that recognition of both male

43 Id. at 786-87.
44 Id. at 786.
45 666 A.2d 535 (N.J. Super. Ct. App. Div. 1995).
46 See also In re Adoption by A.R., 378 A.2d 87 (N.J. Super. Ct. 1997);

Matter of Adoption of Child by J.M.G., 632 A.2d 550 (N.J. Super Ct. Ch. Div.
1993).

47 Nos. CS11–01557, CS13–01083, 2013 WL 6174814 (Del. Fam. Ct. May
29, 2013).

48 DEL. CODE ANN. tit. 13, § 8-606(e) (2012).
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petitioners as fathers was in the child’s best interest, since the
child considered both male petitioners to be her fathers, and
both had been involved very deeply in her life. DNA testing es-
tablished that the second male petitioner was the biological fa-
ther and overcame the presumption of the first male petitioner’s
paternity.

The court held that “it is appropriate to give legal parental
status to three people in this case: mother as the biological
mother, [the second male petitioner] as the biological father, and
[first male petitioner] as a de facto parent.”49 Moreover, the
court was able to rely on the Delaware statute for recognition of
a de facto parent. Under the Delaware statute, de facto parent
status is established if the Family Court determines that the de
facto parent:

(1) Has had the support and consent of the child’s parent or
parents who fostered the formation and establishment of
a parent-like relationship between the child and the de
facto parent;

(2) Has exercised parental responsibility for the child as
that term is defined in § 1101 of this title; and

(3) Has acted in a parental role for a length of time suffi-
cient to have established a bonded and dependent rela-
tionship with the child that is parental in nature.50

In rendering the decision that all three were equal legal parents,
the court referenced a prior decision, A.L. v D.L.,51 in which the
court found that a step-father had established de facto status,
thus resulting in an order declaring three legal parents.  How-
ever, the decision is silent as to which parents were to be listed
on the child’s birth certificate.

c. North Dakota – Psychological Parent Given Expanded
Parental-Custodial Rights

In McAllister v. McAllister,52 the North Dakota Supreme
Court addressed a tri-parenting by default case in 2010 where a

49 Id. at 23.
50 13 DEL. CODE § 8-201 (2012).
51 No. 12-07390, 2012 WL 6765564 (Del. Fam. Ct. Sept. 19, 2012).
52 779 N.W.2d 652 (N.D. 2010).
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stepfather and the biological mother disputed custody of a child
that she had conceived with another man who was the biological
father. The stepfather had been a caretaker of the child during
the marriage but never adopted the child. Although the stepfa-
ther and mother were divorcing, up until that point the stepfa-
ther had been actively involved in the child’s life. The court
noted that it had previously described the role of the psychologi-
cal parent as a “person who provides a child’s daily care and
who, thereby, develops a close bond and personal relationship
with the child becomes the psychological parent to whom the
child turns to for love, guidance, and security.”53 The court fur-
ther noted that the establishment of a psychological parent did
not end the trial court’s inquiry. Rather, when a psychological
parent and natural parent both were vying for custody, the natu-
ral parent’s “paramount right to custody prevails unless the court
finds it in the child’s best interests to award custody to the psy-
chological parent to prevent serious harm or detriment to the
welfare of the child.”54 Although the court did find the stepfather
to be a psychological parent, the court granted decision making
responsibility and primary residential responsibility for the child
to the mother.55 The court also found that the stepfather was the
psychological parent and granted him reasonable visitation as
well as other expanded rights such as access to school and medi-
cal records and to attend educational conferences and to be noti-
fied of serious accidents or illnesses and the like.56

Of note is that the case involved a dispute between the bio-
logical mother and her ex-husband who was the step-father. The
biological father was not involved in that dispute. However, the
court further noted that its decision was not intended to affect
the biological father’s parental rights or duties or his support ob-
ligations to the child.57

53 Id. at 658.
54 Id. (citations omitted).
55 Id. at 662.
56 Id. at 661-62.
57 Id. at 657.
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d. Pennsylvania – Three Parents Liable for Child Support

In Jacob v. Shultz-Jacob,58 the Superior Court of Penn-
sylvania addressed a situation where the legal mother’s former
same-sex partner filed an action against the legal mother and the
“sperm donor” seeking full legal and physical custody of the
mother’s two biological and two adopted children. The mother
counter-sued for child support. While somewhat inexplicably re-
ferred to as the “sperm donor,” the biological father of the two
biological (not adopted) children was held to be an indispensable
party. Notably, the biological father was present at the birth of
the children, had provided support to the two biological children
since their birth and then for at least four years, had been
awarded monthly partial custody and contact, and provided
other assistance.59 All three parents had been awarded some as-
pect of custody, and the court’s order was upheld on appeal.

While the court did not officially declare three equal legal
parents, of particular note in this case with regard to the division
of child support is the court’s break from tradition and disagree-
ment with the trial court that three parties could not be liable for
child support. Instead, the appellate court agreed with the non-
biological mother’s argument that “since all of the three persons
involved in these matters have been awarded formal rights of
custody, all three are obligated to provide support.”60 In finding
that all three parents would be liable for support, the appellate
court noted:

In the trial court’s view the interjection of a third person in the tradi-
tional support scenario would create an untenable situation, never
having been anticipated by Pennsylvania law. We are not convinced
that the calculus of support arrangements cannot be reformulated, for
instance, applying to the guidelines amount set for [biological dad]
fractional shares to incorporate the contribution of another obligee.61

The court further noted that the three-way support issue is a mat-
ter better addressed by the legislature, but then stated that in the
absence of legislative mandates, the courts “must construct a fair,
workable and responsible basis for the protection of children,
aside from whatever rights the adults may have vis a vis each

58 923 A.2d 473 (Pa. Super. Ct. 2007).
59 Id. at 481.
60 Id. at 480.
61 Id. at 482.
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other.”62 The court then  affirmed the trial court’s award of cus-
tody and vacated the award of support, remanding it to the trial
court for the biological father to be joined as an “indispensable
party for a hearing at which the support obligation of each liti-
gant is to be recalculated.”63

2. Cases Using the Totality of the Circumstances Approach

The states that have recognized three parents via case law by
using the totality of the circumstances approach include Louisi-
ana, Minnesota, and New York.

a. Louisiana – “Tripartite Custody” in the Child’s Best
Interests and a Long-Standing History of “Dual
Paternity”

In McCormic v. Rider,64 the maternal grandmother adopted
the child. For approximately three years, the parties lived as a
family unit in a duplex, with the biological parents residing on
one side of the unit and the child living on the other side with the
grandmother. The biological parents then ended their relation-
ship, and the father moved out. The following year, the biological
parents filed a custody petition, alleging that the grandmother
was in ill health and unable to properly care for the child.

The Supreme Court of Louisiana found that because the
grandmother had adopted the child, the parents were actually
“nonparents” and the grandmother was the “parent” for the pur-
poses of the Louisiana statutes.65 However, it found that it would
be detrimental to the child if the grandmother maintained sole
custody.66 Accordingly, the district court awarded joint custody
to all three, with the biological mother designated as the domicil-

62 Id. (citations omitted).
63 Id. But compare Doran v Doran, 820 A.2d 1279 (Pa. Super. Ct. 2003),

where the presumed father, who had divorced the mother, successfully sought
dismissal of his child support obligation based on genetic testing that proved he
was not the child’s biological father. The court held that the marital presump-
tion no longer applied because he was no longer married to the child’s mother
and the equitable estoppel doctrine did not apply because the man only held
the child out as his own based on the mother’s misrepresentations regarding his
paternity.

64 27 So. 3d 277 (La. 2010).
65 Id. at 279, citing LA. CIV. CODE ANN. art. 133.
66 Id.
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iary parent. The appellate court noted that “the ‘tripartite’ cus-
tody arrangement fashioned by the district court comports with
the best interest of the child.”67 Citing prior similar decisions
awarding custody to both parents and non-parents, the court also
noted that “the joint custodial arrangement will further benefit
the child by keeping intact the family unit in which he has lived
for virtually his entire life.”68

Most interestingly, as previously discussed in the statutory
authority part of this article, Louisiana also has a somewhat long-
standing judicial doctrine of “dual paternity” in which there is a
presumption that the husband of the mother is the legal father of
her child while also recognizing a biological father’s actual pater-
nity. The precedent set out in that part of this article ultimately
resulted in a Louisiana State Civil Code revision in 2005 recog-
nizing dual paternity in Articles 197 and 198 as previously
noted.69

b. Minnesota – Quad-Parenting by Design; Tripartite
Arrangement Recognized

In the case of LaChapelle v. Mitten (In re L.M.K.O.),70 the
female parent Mitten, her female partner Ohanian, and a sperm
donor friend, LaChapelle, along with his gay partner, agreed to
have a child together. At the time they agreed in writing that
LaChapelle would donate the sperm for the artificial insemina-
tion of Mitten, that he would not have parental rights, and that
Mitten would not hold him responsible for the child. Mitten got
pregnant in April 1992 and, in May 1992, the four signed a new
agreement that Mitten and her female partner would have physi-
cal and legal custody of the child and that LaChapelle and his
partner would be entitled to a “significant relationship” with the
child.71 The two women allowed LaChapelle and his partner to
have some custody and visitation until around August 1994 when
they terminated visitation. Also, in September 1993, without no-
tice to the men, Mitten and her partner filed a petition for

67 Id. at 280.
68 Id.
69 See T.D. v. M.M.M., 730 So. 2d 873 (La. 1999); Smith v. Cole, 553 So.

2d 847 (La. 1989).
70 607 N.W.2d 151 (Minn. Ct. App. 2000).
71 Id. at 157.
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Ohanian to adopt the child, stating that the child was the product
of artificial insemination, and obtained a final order of adoption.
After his visitation rights ended, LaChapelle filed to vacate the
adoption based on fraud and also began paternity proceedings.
Then, Mitten and Ohanian broke up in the Spring of 1996. All
three parties claimed parental rights to the child.

The Minnesota Court of Appeals found that a tripartite ar-
rangement was appropriate in the situation. The court looked to
the best interests of the child doctrine which it viewed as a para-
mount consideration in making a determination in the case.72

The court viewed Mitten as the biological mother, LaChapelle as
the biological father, and Ohanian as the child’s “emotional par-
ent” that the child looked to for “comfort, solace and security.”73

The appellate court ultimately affirmed the trial court’s grant of
sole physical custody to the biological mother Mitten so long as
she moved back to Minnesota (where Ohanian and LaChapelle
lived) from Michigan, the grant of joint legal custody to Mitten
and Ohanian, and the grant of the right to LaChapelle to be able
to participate in important decisions involving the child.74 Nota-
bly the appellate court also upheld the trial court’s order that
both Ohanian and LaChapelle also had visitation rights and sup-
port obligations.75

c. New York – Legal Tri-Custody

Dawn M. v. Michael M.,76 is a legal tri-custody case where
the plaintiff was the wife of the male defendant, who had a bio-
logical child with another woman during the course of the mar-
riage (from the facts, this was a polyamorous relationship). The
plaintiff acted as a mother to the child, along with her husband
(the defendant) and the biological mother. The plaintiff and the
defendant broke up and the plaintiff applied for legal custody on
the grounds that she had parented the child for more than eigh-
teen months, along with the defendant and the biological mother,
and the child considered both women to be equal “mommies.”
The New York Superior Court found that the child’s best inter-

72 Id. at 163.
73 Id. at 164.
74 Id. at 168.
75 Id. at 165-66.
76 55 Misc. 3d 865, 47 N.Y.S.3d 898 (N.Y. Sup. Ct. 2017).
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ests would be served by granting the plaintiff’s custody applica-
tion, thereby creating a legal tri-custodial arrangement (note that
the biological mother and the defendant already shared joint cus-
tody of the child).

C. Three Parents Placed on the Birth Certificate

There is limited information available but there appear to be
at least one state (Florida) and two countries (Argentina and
Brazil) that have permitted three parents to be placed on the
child’s birth certificate. In another case out of Nevada in 2017,
the Supreme Court of Nevada vacated the district court’s order
that all three parents’ names appear on the child’s birth certifi-
cate without the designation of mother or father, and sent the
case back for further consideration of whether Nevada law al-
lowed more than two legal parents.77

The issuance of tri-parenting orders whereby all three (or
possibly more) parents are declared to be legal parents raises
unique situations with the issuance of birth certificates and vital
record departments that do not have the correct forms or systems
in place. Presumably all parents simply should be called “parent”
as opposed to “mother,” “mother number two,” and “mother
number three,” just by way of example. One director of a state
department of vital records recently opined at an April 2018
Conference of the Academy of Adoption and Assisted Repro-
duction Attorneys (“AAAA”) that maybe a better solution is the
issuance of parentage certificates as opposed to changing the
child’s birth certificate.78 On the other hand, what is so difficult
about simply listing three (or more) parents – each as “parent”?

1. Florida

In an evidently unpublished opinion, the Miami-Dade Cir-
cuit Court held that a sperm donor could be listed on the birth
certificate alongside the child’s two mothers. The mothers re-

77 See Hammer v. Rasmussen, 404 P.3d 393 (Nev. 2017).
78 Dr. Lou Saadi, “A National Perspective on Vital Records,” AAAA

Annual Conference (May 1, 2018).



\\jciprod01\productn\M\MAT\31-1\MAT106.txt unknown Seq: 25 24-SEP-18 14:38

Vol. 31, 2018 Legal Recognition of Tri-Parenting 199

tained sole parental responsibility while the biological father re-
ceived visitation rights.79

2. Argentina

Argentina allowed a same-sex couple and the biological par-
ent of the child to have all three of their names listed on the
child’s birth certificate.80

3. Brazil

A judge allowed three names to be on the baby’s birth cer-
tificate: two married women and a male friend who helped them
conceive.81

D. Unpublished Tri-Parent Cases in Adoption and ART

There evidently are quite a number of unpublished opinions
– including in states that do not have published case law - that
are under seal or not searchable or otherwise easily found. Sam-
ples of these cases are decisions that have been issued in
Alaska,82 New Jersey,83 the District of Columbia (Washington,

79 Kelli Kennedy, Gay Sperm Donor, Lesbian Couple Reach Agreement,
YAHOO.COM (Feb. 8, 2013), https://www.yahoo.com/news/gay-sperm-donor-les-
bian-couple-reach-agreement-230442034.html?ref=gs.

80 Thom Senzee, Argentina Makes History with Three-Parent Birth Certifi-
cate, ADVOC. (May 3, 2015), https://www.advocate.com/world/2015/05/03/argen-
tina-makes-history-three-parent-birth-certificate.

81 Annalee Newitz, A Baby in Brazil Now Has Three Legal Parents, IO9
(Sept. 18, 2014), https://io9.gizmodo.com/a-baby-in-brazil-now-has-three-legal-
parents-1636577678. For further reading see also Susan Goldberg, Three Par-
ents on the Birth Certificate: A First for B.C., TODAY’S PARENT (Feb. 13, 2014),
https://www.todaysparent.com/family/three-parents-on-the-birth-certificate-a-
first-for-b-c/.

82 See In the Matter of the Adoption of A.O.L, a minor child, Case No.
IJU-85-25 P/A (Sup. Ct. Alaska, First Judicial District at Juneau, 1986) (adop-
tion petition was granted but the adoption did “not terminate the parental
rights of the natural mother and father of the child.”). See also Jennifer Peltz,
Courts and ‘Tri-Parenting’: A State-by-State Look, ASSOCIATED PRESS NEWS

(June 18, 2017), https://www.apnews.com/4d1e571553a34cfbb22b72249a791a44.
83 In the Matter of the Adoption of an Adult by [Confidential] (Sup. Ct.

N.J., Family Part Middlesex County, Jan. 29, 2009) (adult adoption granted to
adoptee while leaving the biological parent rights intact).
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D.C.) and Virginia.84 Evidently other unpublished opinions exist
in other states such as Oregon but this author was not able to
procure actual copies of the opinions.85

III. Arguments in Favor of and Against
Recognizing Tri-Parenting

A. Why Should Courts Routinely Recognize More than Two
Parents in Those Cases that Warrant It?

1. Best Interests of the Child

The most common argument for recognizing tri-parenting,
which is one advanced by the National Center for Lesbian
Rights, is that it is against a child’s best interests to not grant
parental status to a person who the child has considered a “par-
ent” for their entire life.86 In VC v. MJB (which was not a tri-
custody case but did involve third party visitation), the New
Jersey Supreme Court held that

At the heart of the psychological parent cases is recognition that chil-
dren have a strong interest in maintaining the ties that connect them
to adults who love and provide for them. That interest, for constitu-
tional as well as social purposes, lies in the emotional bonds that de-
velop between family members as a result of shared daily life.87

There is significant empirical data that exists to suggest that,
regardless of the family structure, children have healthy out-
comes when, after their basic needs (food, shelter, clothing,
medical care) are met, the family provides, basic physical and

84 See Ex Parte in the Matter of the Petition of J.B. & W.B. for Adoption
of Minor Children, Case No Confidential, (Sup. Ct. Dist. Columbia, Fam. Ct.,
Apr. 27, 2012) (determining that a relative adoption by a sister and her spouse
did not cut off a biological father’s rights).

85 Tanya Prashad v Roberto-Luis Copeland, et al., Fairfax Cir. Ct. August
18, 2008) (Virginia court was confronted with the issue of, and in fact agreed to,
domesticating and registering four agreed upon North Carolina custody orders
whereby the true surrogate had secondary legal and physical custody and the
same-sex male fathers had primary legal and physical custody).

86 See Bill Clarifies a Judge’s Ability to Protect Best Interests of a Child
Who Has Relationships with More than Two Parents, NAT’L CENTER FOR LES-

BIAN RIGHTS (Feb. 24, 2012), http://www.nclrights.org/press-room/press-release/
bill-clarifies-a-judges-ability-to-protect-best-interests-of-a-child-who-has-rela
tionships-with-more-than-two-parents/.

87 748 A.2d 539 (N.J. 2000).
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psychological safety, love, acceptance, nurture, understanding,
structure and guidance, educational opportunities, and
encouragement.88

2. Fundamental Human Rights

Humans have a right to define their identity the way they
see fit and the law should recognize identities outside of tradi-
tional societal structures. Professor Paula Gerber and researcher
Phoebe Irving Lindner observe:

Birth certificates also provide individuals with an identity, both in the
practical and abstract sense. Birth certificates afford an individual with
legal proof of identity, which is essential for many day-to-day activi-
ties. In a report on identity fraud, the United States Department of
Health and Human Services observed, “[A] birth certificate issued in
the States is the key to opening many doors in our society - from citi-
zenship privileges to Social Security benefits. Such certificates can
then be used as ‘breeder’ documents to obtain driver’s licenses, pass-
ports, Social Security cards or other documents.89

3. Anti-Discrimination

Absent legal protections, parents in a tri-parenting arrange-
ment arguably are discriminated against both legally and in soci-
ety.90  For example, when only two parents are legally
recognized, then the third parent is not able to access the child’s
medical and school records under most state laws.

4. Equal Footing Among Parents

Where the parental rights are limited to two parties (or, in
some cases, just the biological parent), the non-biological or
third-party parent is at a disadvantage legally when it comes to
issues like custody, child support, etc.91 Also note that de facto/
psychological parents have to meet certain requirements in order

88 Robert A. Simon, On Talking with Young Children About Their Non-
traditional Families, 40 ABA FAM. ADVOC. 44 (Spring 2018).

89 Paula Gerber & Phoebe Irving Lindner, Birth Certificates for Children
with Same-Sex Parents: A Reflection of Biology or Something More? 18 N.Y.U.
J. LEGIS. & PUB. POL’Y 225, 235 (2015).

90 See Emily B. Gelmann, What About Susan: Three’s Company, Not a
Crowd: The Importance of Allowing Third Parent Adoptions When Both Legal
Parents’ Consent, 30 WIS. J. L., GENDER, & SOC’Y 65-6 (2015).

91 See Pamela Gatos, Third-Parent Adoption in Lesbian and Gay Fami-
lies, 26 VT. L. REV. 195, 218 (2001).
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to be recognized under the law, and those requirements take
time to be met; a parent who was present at birth may still have
no legal rights to the child until up to several years later, once the
requirements are met. There’s an additional difficulty due to the
fact that the de facto parent must seek actual recognition of his
or her status from the court and can’t just establish de facto par-
entage simply by living out the requirements.92

5. Scientific Advances

As reproductive medicine continues to develop, new scien-
tific methods may lead to situations in which there are three bio-
logical parents. The legal system needs to be prepared to address
those issues when they arise.93  For example, new reproductive
technologies provide for the DNA in one woman’s egg to now be
replaced by DNA from another woman’s egg especially to pre-
vent mitochondrial disease.94 For such an egg from two women,
now fertilized by sperm of a man, a child can be created with
three biological parents. To similar effect are the reciprocal in
vitro fertilization arrangements whereby one mother is the ge-
netic mother who contributes her egg which is then fertilized
with sperm from an intentional father and carried by the gesta-
tional mother – all with the intent of giving the child three repro-
ductive parents.

6. Changing Societal Norms

The traditional family structure is changing over time as so-
cial norms evolve. Even thirty years ago, “the ‘traditional’ family
- husband and wife, living together with their children – [was] a
minority family structure . . . . Only twenty-seven percent of

92 See Myrisha S. Lewis, Biology, Genetics, Nurture, and the Law: The
Expansion of the Legal Definition of Family to Include Three or More Parents,
16 NEV. L.J. 743, 769-70 (2016).

93 See James Gallagher, UK Government Backs Three-Person IVF, BBC-
NEWS.COM (June 28, 2013), http://www.bbc.com/news/health-23079276; Ian
Sample, Three-Person IVF: UK Government Backs Mitochondrial Transfer,
THEGUARDIAN.COM (June 28, 2013), https://www.theguardian.com/science/
2013/jun/28/uk-government-ivf-dna-three-people; Brittany Shoot, 3-Parent IVF:
Why Isn’t It Available in the United States?, THEGUARDIAN.COM, (Feb. 27,
2015), https://perma.cc/C589-8JBF.

94 Sharon Kirkey, Fertility Doctor Offering to Blend Eggs from Two Wo-
men to Make ‘Three-Parent” Babies, NATIONALPOST.COM (June 19, 2017).
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American households in 1988 consisted of conventional nuclear
families.”95  Numerous demographic changes have occurred that
have exploded the myth that the nuclear family is the conven-
tional familial arrangement: “An increasing number of divorces,
heterosexual non-marital cohabitation, openness in same-sex
couples, and the growing number of women raising children
alone all contribute to the emergence of alternative families.”96

7. Honoring Parties’ Intentions

The courts should honor the choice that families have made
to enter into a non-traditional family structure. “Families of con-
sent can include more than two parents, and decisions within
these families to allocate parental status to more than two indi-
viduals should be honored.”97

B. What Are the Arguments Against Such Recognition?

1. Traditional Definition of “Parent,” Marital
Presumptions, and Accepted Family Structure

Some people believe that the traditional definition of “par-
ent” should be limited to two parties, and people of the opposite
sex. This is the determination that the Court of Appeals of Ari-
zona came to in Riepe v. Riepe.98 The case mainly discussed the
concept of in loco parentis, but it’s the bickering between the
majority and the dissent about “unhing[ing] the ties of gender
and the number contained within Arizona’s definition of the
term ‘parent’”99 that is of interest.

Moreover, the U.S. Supreme Court noted in Michael H. v.
Gerald D., that the child’s

basic claim is not that California has erred in preventing her from es-
tablishing that Michael, not Gerald, should stand as her legal father.
Rather, she claims a due process right to maintain filial relationships
with both Michael and Gerald. This assertion merits little discussion,
for, whatever the merits of the guardian ad litem’s belief that such an
arrangement can be of great psychological benefit to a child, the claim

95 Alexa King, Solomon Revisited: Assigning Parenthood in the Context of
Collaborative Reproduction, 5 UCLA WOMEN’S L.J. 329, 379 (1995).

96 Id.
97 Gatos, supra note 91, at 218.
98 91 P.3d 312 (Ariz. Ct. App. 2004).
99 Id. at 316.
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that a State must recognize multiple fatherhood has no support in the
history or traditions of this country.100

In Michael H., the mother and the respondent were married. The
mother had an adulterous relationship with the petitioner father
resulting in the child at issue. The respondent was listed as the
father on the child’s birth certificate and held the child out to the
world as his daughter. However, blood tests showed that the peti-
tioner was the child’s father. For a time, the mother resided with
the petitioner, who held the child out as his daughter. The
mother subsequently moved and rebuffed the biological father’s
attempts to visit the child. The petitioner filed a filiation action to
establish his paternity and right to visitation. The child filed a
cross-complaint asserting that if she had more than one de facto
father, then she was entitled to maintain her filial relationship
with both. The mother and the respondent reconciled. The re-
spondent intervened, and the superior court granted his motion
for summary judgment against the petitioner and the child. The
California Court of Appeal affirmed. The California Supreme
Court denied discretionary review. The U.S. Supreme Court af-
firmed thus leaving the child with only one recognized father, not
two.  Given the age of this case it seems that the U.S. Supreme
Court might take a different view some thirty years later.

Note that the Louisiana Supreme Court distinguished the
Michael H. case in T.D. v. M.M.M.,101 discussed previously, by
noting that at the time that case was decided, California did not
have a statutory scheme that allowed for dual paternity while
Louisiana did have such a scheme.102 In T.D., the dissenting
judge strongly disagreed with the majority’s application of Loui-
siana law allowing the biological father to establish paternity and
recognizing dual paternity. The dissent argued that doing so sim-
ply allowed a biological father to interfere with the father-son
relationship and close bond that had been established with the
child by the legal father. The dissent faulted the majority’s appli-
cation of the dual paternity law and the majority’s permitting the
biological father to intervene at such a late juncture, noting:

First and foremost, these laws protect and strengthen the marital fam-
ily unit by protecting it from intrusion by biological fathers who have

100 491 U.S. 110, 130-31 (1988).
101 730 So. 2d 873.
102 Id. at 876 n. 2.
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not previously established parental relationships with their children.
Second, these laws also protect children by promoting stable family
relationships. Finally, these laws protect the substantial and important
relationship that develops between a father and child by virtue of the
father’s care and nurturance of the child, despite the lack of a biologi-
cal connection.103

Thus, the dissent supported the argument that, regardless of ge-
netics, the husband of the wife who bears the child who accepts
the child as his own and actually parents that child should be the
only recognized father.

Some commentators argue that recognizing untraditional
families will “all but guarantee . . . new and even bizarre family
structures.”104 Such fear of new family structures that undermine
traditional family structures and values also remains deeply
rooted in conservative religious views.105

2. Reduction of Conflict and Best Interests of the Child

Given the proliferation of custody disputes as between just
two parents, another criticism of tri-parent arrangements is that
now there is apt to be more conflict between the parents which is
not in the best interest of the child. The argument is that now
there will be three or more parents and not just two who have to
get along and work together. This potential lack of cooperation
in multiple parenting is evidenced by some of the cases set out in
this article which show that even with multiple parent recogni-
tion, such arrangements may inevitably end up in court. Two of
the cases in this article show that litigation ensued when one par-
ent wished to move with the child. In the New Jersey case of

103 Id. at 882.
104 Sharon S. v Superior Ct., 31 Cal. 4th 417, 451 (2003) (Baxter, J., concur-

ring in part and dissenting in part).
105 See Dennis Leap, Courts Say More than Two Parents OK, TRUMPET

(July 11, 2017), https://www.thetrumpet.com/16039-courts-say-more-than-two-
parents-ok. (calling multi-parent families a “violation of the Fifth, Seventh and
Tenth Commandments. It is immorality and it is law-breaking.”); Patrick
McGreevy & Melanie Mason, Brown Signs Bill to Allow Children More than
Two Legal Parents, L.A. TIMES (Oct. 4, 2013), https://perma.cc/7UWD-QJY9
(multiple parents are an “attack” on the traditional family); Deirdre Reilly, Tri-
Parenting Failing Children, LIFEZETTE (Apr. 19, 2016), https://www.lifezette
.com/momzette/why-we-shouldnt-try-tri-parenting/ (stating that the traditional
family structure is “best”).
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D.G. v K.S.,106 the biological mother wanted to move to Califor-
nia and in the Minnesota case of LaChapelle v. Mitten (In re
L.M.K.O.),107 the biological mother in fact moved with the child
to Michigan. In the New Jersey case, the court held that the par-
ent could not move, and in the Minnesota case the court held
that the parent had to move back with the child.108

3. Concerns About Abuse and Over-Extension

Some fear that allowing multiple parents to share in tradi-
tional parental rights will open the door for cults and their ilk to
“claim” children for the cult. One arguably conceivable – but un-
likely - “unintended consequence” of allowing an unlimited num-
ber of parents to be listed on birth certificates is that groups such
as spiritual sects or cults might seek to register multiple parents
as a way of asserting improper control over the children.109 “If a
child can have three parents,’ Aston wrote, ‘why not four or six
or a dozen? What about all the adults in a commune or a relig-
ious organization or sect?”110

4. Lack of Stability for the Child

Other people argue that allowing a child to have more than
two legal parents will lead the child to feel unstable and con-
fused.111 This argument flies directly in the face of the counter-
argument that the more parents a child has, the greater the sta-
bility. Yet the criticism of tri-parenting not being in the child’s
best interests persists. “The ones who are going to pay the price
[of California’s multi-parent bill] are not the activists, but it’s go-
ing to be children, who will see greater conflict and indecision
over matters involving their well-being.”112

106 133 A.3d 703 (N.J. Super. Ct. 2015).
107 607 N.W.2d 151 (Minn. Ct. App. 2000).
108 See Reilly, supra note 105, for an article that is very critical of the New

Jersey tri-parenting arrangement.
109 Gerber & Lindner, supra note 89, at 261.
110 Gudrun Schultz, Ontario Court Rules Five-Year Old Has Three Legal

Parents – Father, Mother, Lesbian Partner, LIFESITENEWS.COM (Jan. 3, 2007),
https://www.lifesitenews.com/news/ontario-court-rules-five-year-old-has-three-
legal-parents-father-mother-les.

111 Id.
112 McGreevy & Mason, supra note 105.
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IV. Conclusion
The recent evolution and growth of assisted reproductive

technology is enabling more tri-parent cases to come into exis-
tence, primarily by design but also by default. Focusing solely on
a child-centric approach, isn’t it the case that, so long as they get
along and cooperate, the more legal parents for a child the mer-
rier? When a child has three, or even four, legal parents, there is
then one more parent from which to inherit or to receive military
benefits or social security benefits.  It leaves one more parent to
care for the child in the event of incapacity or unavailability of
the others.  It means yet another parent who can contribute to
the child’s overall welfare including education and extracurricu-
lar activities.  Provided that all three (or more) parents can put
the child’s interest first, aren’t there greater resources that inure
to the child’s benefit? And moreover, whether by default or de-
sign, isn’t this just the inevitable future of some families that the
law, whether by statute or common law, will be forced to address
and embrace?
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